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I INTRODUCTION

1. In this Report and Order, we adopt rules and policies that provide incentives for wireless
telecommunications carriers to serve individuals living on tribal lands.' Pursuant to our authority under
Section 309(j) of the Communications Act of 1934, as amended (Act),? we will award bidding credits in
future auctions to winning bidders who use licenses to deploy facilities and provide service to federally-
recognized tribal areas that are either unserved by any telecommunications carrier or that have a
telephone service penetration rate below 70 percent.?

2. In addition to implementing bidding credits as described above, we also seek comment
below in a Further Notice of Proposed Rulemaking on other possible uses of bidding credits to encourage
deployment of wireless services to tribal communities. Specifically, we seek comment on whether to:
(1) award bidding credits to entities that commit to serve non-tribal areas and/or tribal areas with
penetration levels above 70 percent, but significantly below the national penetration average; (2) expand
the bidding credit program by awarding credits for use in future auctions to licensees in already-
established wireless services who deploy facilities to unserved tribal communities; and (3) make credits
available to licensees that enter into partitioning agreements with tribal authorities that allow the tribal
government to provide service, either directly or through negotiation with a third-party carrier.

3. The Report and Order also addresses issues raised in the Notice of Proposed Rulemaking
(Notice) in this proceeding concerning possible changes to technical and operational rules to promote
deplovment of wireless services on tribal lands.” Although we generally conclude that our technical and
operational rules do not require across-the-board changes to further these initiatives, we remain
committed to working with tribal authorities and associated carriers in instances where waivers or other
relief from regulatory requirements will assist their efforts.

4. In a companion order adopted today in the Universal Service docket, we have established
universal service low income support mechanisms to increase the availability of all telecommunications
services, both wireline and wireless, in tribal areas.” We regard the actions taken in these two
proceedings as complementary. and anticipate that the combination of regulatory incentives and low

"In this Report and Order, the term “tribal lands™ shall mean “reservation” as defined by the Bureau Of Indian
Affairs (BIA):

"Reservation" means any federally recognized Indian tribe's reservation, Pueblo, or Colony, including former
reservations in Oklahoma, Alaska Native regions established pursuant to the Alaska Native Claims Settlement Act
(85 Stat. 688), and Indian allotments.

25 C.F.R. § 20.1(v).
137 U.S.C. § 309()).

* The term “telephone penetration rate™ refers to the actual percentage of households that subscribe to telephone
service. See Telephone Penetration by Income by State at I, available at <www.fcc.gov/Bureaus/Common_
Carrier/Reports/FCC-State_Link/recent.html> (rel. March 2000)(Telephone Penetration Report).

* Extending Wireless Telecommunications Services to Tribal Lands, Notice Of Proposed Rulemaking, WT Docket
No. 99-266, 14 FCC Rcd. 13679 (1999) (Notice).

® Federal-State Joint Board on Universal Service: Promoting Deployment and Subscribership in Unserved and
Underserved Areas, Including Tribal and Insular Areas. Report and Order, CC Docket No. 96-45, FCC 00-208
(adopted June 8, 2000, released June 30, 2000).

(¥S]
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income support mechanisms will significantly speed the deployment of service to tribal communities. In
addition, we have adopted a policy statement establishing a government-to-government relationship with
Indian tribes that should supplement the initiatives taken in these two proceedings.’

II. BACKGROUND

5. The Commission released the Notice in this proceeding on August 18, 1999. Recognizing
the unusually low telephone service penetration rates on tribal lands, we sought comment on the potential
of various wireless technologies to provide service to unserved tribal lands and those with low
penetration rates. We noted that many tribal lands, particularly in the western United States, are
geographically isolated, and that obtaining the lowest cost for providing basic telephone service to such
areas may require use of a terrestrial wireless technology, a satellite technology, or a combination
thereof.®

6. The Notice sought comment on a number of potential regulatory initiatives to encourage
existing wireless carriers to serve tribal lands, and the licensing of new terrestrial wireless and satellite
entrants to provide service to tribal lands. These included: (1) relaxing antenna height and transmitter
power limitations to facilitate system deployment in tribal lands; (2) establishing flexible buildout
requirements for carriers providing service to tribal lands; (3) permitting licensees to expand coverage
into adjacent licensing areas in order to provide full coverage to tribal communities; (4) allowing
licensees in certain private (non-CMRS) services to provide commercial service to tribal lands; (5) lifting
restrictions on transfer of wireless licenses awarded to designated entities (DEs) for carriers providing
service to tribal lands; and (6) modifying regulations to promote the deployment of satellite technology
to tribal lands. In general, we proposed that any grant of additional flexibility to carriers along these
lines should be conditioned on the carrier having entered into a binding agreement with the relevant
tribal authority to provide service.’

7. In addition, the Notice sought comment on the potential for licensing new terrestrial wireless
and satellite entrants to provide service to tribal lands. Specifically, we sought comment on: (1) using
unallocated or unlicensed spectrum bands to serve the needs of individuals living on tribal lands; (2)
licensing in spectrum bands allocated to other services: (3) drawing geographic boundaries for spectrum
licenses that recognize the service needs of individuals living on tribal lands; (4) adopting
technical/operational rules for new services: (5) using auction bidding credits as an incentive to serve
tribal lands; and (6) adopting satellite licensing policies that could increase access to the
telecommunications services on tribal lands." We also sought comment on applying the proposals
enumerated above to non-tribal areas with low telephone penetration rates.!" In response to the Notice,
the Commission received 45 comments, 19 reply comments and a number of ex parte submissions."

7 Statement of Policy on Establishing a Government-to-Government Relationship with Indian Tribes, Policy
Statement, FCC 00-207 (adopted June 8, 2000, released June 23, 2000).

* Notice § 4. Indian tribes live in some of the most isolated areas of the United States, locations that
telecommunications carriers find especially expensive to serve. See U.S. Congress, Office of Technology
Assessment, Telecommunications Technology and Native Americans: Opportunities and Challenges at 20 (1995).

® Notice § 16.
10 4 €4 43-58.
Vrd gl

'* Comments, replies and ex parte submissions are listed in Appendix A.
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II1. DISCUSSION
A. Overview

8. The record in this proceeding demonstrates that there is a substantial need for specific
incentives targeted to the deployment of service on tribal lands. By virtually any measure, communities
on tribal lands have historically had less access to telecommunications services than any other segment
of the population. According to the 1990 Census, 23 of the 48 largest tribal reservations (those with 500
or more households) had telephone penetration rates below 60 percent,' and 16 of these reservations had
penetration rates below 50 percent.” Penetration rates at several of the largest reservations are lower
still: 18.4 percent on the Navajo Reservation and Trust Lands in Arizona, New Mexico, and Utah and
22.2 percent on the Gila River Reservation in Arizona.'* Many smaller reservations also experience low
telephone penetration rates. According to the 1990 Census, the Alamo Navajo Reservation, with 256
households, had a penetration rate of 33.6 percent, while the Torres Martinez Reservation, with 51
households, had a 49 percent rate. By contrast, the average telephone penetration rate for the nation as a
whole is 94 percent.'* Moreover, tribal communities have less access to communications services than
low-income communities generally: in 1998, the poorest U.S. households (those with incomes below
$5,000) had a penetration rate of 78.7 percent in 1998."” while the 48 largest reservations, including
households at all income levels, had a 46.6 percent penetration rate.'®

9. Telephone service is a necessity in today’s world. The lack of basic telecommunications
services puts affected tribal communities at a tremendous social and economic disadvantage. Individuals
with serious health problems are subject to significant medical risks if they lack ready access to
telephone service. Individuals seeking jobs cannot provide prospective employers telephone numbers
through which they can be reached, nor can they make follow-up calls quickly and easily. Parents at
home without a phone cannot be contacted by schools in emergencies. In addition, communities without
telephone service often lack access to the Internet, which is fast becoming one of the most important
tools not only for communication, but also to obtain invaluable educational, medical, political, and
financial information.

10. Various factors contribute to the low penetration rates on tribal lands. Chief among these
factors are geographic remoteness, sparse population clusters, low income levels and high unemployment
rates." Moreover, tribal governments often lack the economic resources of the states to subsidize the
provision of telephone service to economically disadvantaged areas with revenues derived from more
affluent communities and business centers. Because access to basic telecommunications is essential to

'* Bureau of the Census, Statistical Brief, Housing of American Indians on Reservations -- Equipment and Fuels,
SB/95-11. April 1995 at 2 (citing 1990 census data). See also Assessment of Technology Infrastructure in Native
Communities, Prepared by the College of Engineering, New Mexico State University at 16 (Final Report, June
1999) (New Mexico State University Study).

“d.

'* Id. See New Mexico State University Study at 17, Table 2.6.

'* Telephone Penetration Report, Table 1.

'"Id. at 11, Chart I-3, citing December 1998 Current Population Survey.

'* Bureau of the Census, Statistical Brief, Housing of American Indians on Reservations -- Equipment and Fuels,
SB/95-11, April 1995 at 2 (citing 1990 census data).

' In 1990, the unemployment rate among individuals living on tribal lands was approximately 25.6 percent. 1990
Census, CP-2-1 at Tables 175 & 176.
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effective participation in today’s rapidly changing economy, we have a duty to do all that we can to
ensure that access to services on tribal lands is increased well beyond current levels.

11. Because many tribal lands, particularly those in the western United States, are
geographically isolated, obtaining the lowest cost for providing basic telephone service may involve the
use of a terrestrial wireless technology, a satellite technology, or a combination of these technologies.
Terrestrial wireless technology includes both mobile services, such as cellular and Personal
Communication Service (PCS), and fixed “wireless local loop” services (WLL). A hybrid
terrestrial/satellite wireless model would involve a satellite providing the communications link between
an isolated community and the nation’s public switched telephone network for long distance telephony,
with a terrestrial wireless loop used to link the individual residents and businesses in a particular
community for local telephony. Alternatively, satellites can be used alone for long distance and local
telephony through the use of handheld phones that can communicate directly with the satellites.

12. Western Wireless has submitted data to the Commission suggesting that the forward-looking
long-run cost of cellular service is less than the comparable cost for wireline technology for a number of
wire centers, including those in rural areas of Montana and North Dakota.® Terrestrial wireless
technology also has the potential to extend service to remote tribal lands through fixed wireless systems
that provide WLL. Fixed wireless operators state that their networks have a significantly lower cost
structure than wireline systems for two primary reasons. First, aside from the expenses associated with
tower siting. wireless networks are free of many of the installation and maintenance costs associated with
extending wireline networks to widely dispersed populations over long distances.’ Second, unlike a
wireline network in which an entire market must be wired before initiating service, the capital
expenditures of a wireless network can be incrementally incurred as more customers are added. Thus,
WLL could offer cost savings for the provision of services to tribal lands.

13. Satellite technology also represents a potentially cost-effective means to serve communities
with low penetration rates, especially those in remote areas. For example, satellites may offer cost
advantages over wireline access in rural and remote areas, where sparsely populated areas cannot provide
the economies of scale to justify the deployment costs of wireline networks.® Satellites have large
coverage areas and. in many cases, can reach an entire nation, thereby spreading the costs of deployment
across a number of communities. Satellites also provide communications opportunities for communities
in geographically isolated areas, such as mountainous regions and deep valleys, where rugged and
impassable terrain may make service via terrestrial wireless or wireline telephony economically
impractical. Satellites can offer a variety of telecommunications services, from basic low-bandwidth
services such as data messaging services and basic telephone service to more advanced, higher
bandwidth services, such as voice dispatch, video, and high speed Internet access.”

14. In this proceeding, we adopt initiatives to promote the deployment of wireless
telecommunications services to tribal lands with little or no access to telecommunications services. We
recognize that there are also non-tribal areas that have significant needs for telecommunications service.
However, we believe our initial focus should be on incentives that target development to tribal lands

0 See Letter from David L. Sieradzki, Counsel for Western Wireless, Inc., to Magalie Roman Salas, Secretary,
FCC, dated July 15, 1998, at 18-20.

*! See, e.g., the Dandin Group Comments at ii.

* See Establishment of Policies and Service Rules For the Mobile Satellite Service in the 2 GHz Band, IB Docket
No. 99-81, RM-9328, Notice of Proposed Rulemaking, 14 FCC Rcd 4843, 4886 (1999) (2 GH- Notice).

23 Id
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because these are the areas where the documented lack of service is most severe. As we gain experience
with the initiatives we adopt here, we may consider extending their use to other areas as well.

B. Bidding Credits

15. In the Notice, we tentatively determined that bidding credits could be used as an incentive
for auction winners to deploy wireless services to tribal lands and other unserved areas.”* We sought
comment on the possibility of awarding bidding credits to any entity indicating that it would provide
service to tribal lands and other unserved areas located in markets where it is the winning bidder, and the
appropriate credit amount. We also sought comment on whether we should tie bidding credits for
service to tribal lands or other unserved areas to a binding commitment by the winning bidder to (1)
spend the credit amount on infrastructure, and (2) ensure that service is provided. Further, we asked
whether a bidding credit conditioned on future investment in a tribal land or unserved area should be
applied for and awarded at the long form stage, and whether winning bidders should be required to
submit proof of a tribal agreement and/or proof of financial and technical arrangements as a condition for
obtaining the credit. Finally, we sought comment on what measures would be necessary to ensure that a
licensee has met the conditions that attach to the bidding credit and what consequences should ensue if a
licensee fails to satisfy the required conditions.*

1. Overview

16. We conclude that properly targeted bidding credits will encourage participation in auctions
by carriers who are in a position to provide service to tribal lands, and will help to mitigate the economic
risk associated with this type of service. Most parties commenting on the issue support the view that
bidding credits could provide a significant incentive to deploy wireless services to tribal lands.*
Although Motorola argues that bidding credits will not be sufficient to compensate carriers for the
underlying economic difficulties of serving, high-cost, low-income areas,”” we find that they can be an
important tool in achieving our goal, particularly when combined with other measures, including those
being adopted in the Universal Service docket. Therefore, we find that establishing bidding credits for
carriers, regardless of size, who agree to extend coverage to tribal areas is in the public interest.

17. We also reject RTG's argument that bidding credits will result in abuse by auction
participants and will require significant regulatory oversight.* The specific compliance measures we
adopt in this proceeding, which are discussed in detail below, should minimize abuse. Moreover, as
discussed below, a key element of our bidding credit mechanism is that to obtain the credit, a carrier
must file a certification, executed by a federally-recognized tribal government,” that the tribal
government will allow the carrier to deploy wireless facilities in the tribal territory. We believe that the
tribal governments are uniquely situated to monitor the deployment of service on their lands and ensure
that carriers who obtain credits meet the requirements of the program. Although the Communications

* Notice 21.
28 ld

* U.S. SBA Comments at 2-3; Salt River Pima-Maricopa Comments at 17; Titan Wireless Comments at 6, NTCA
Comments at 12; Dr. Joseph Gitlin et al. Comments at 4; and Carl Artman Comments at 7.

<7 Motorola et al. Comments at 8.
% RTG Comments at 9.

** We define “federally-recognized tribal government™ as those Indian entities eligible to receive services from the
Department of Interior, Bureau of Indian Affairs. See Indian Entities Recognized and Eligible to Receive Services
from the United States Bureau of Indian Affairs, 65 Fed. Reg. 13298 (March 13. 2000).
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Act vests the Commission with exclusive jurisdiction over the management of spectrum (except
spectrum allocated to the Federal government) and the licensing of wireless carriers, Indian tribes retain
important sovereign powers over their territory under the plenary power vested in Congress by the U.S.
Constitution.* We have structured our rules to enable the tribes to be active participants in the bidding
credit program because they are in the best position to negotiate terms and conditions with the carriers
and to ensure that carriers will meet their commitments to deliver service to the tribal areas with the
greatest need.

2. Legal Authority

18. As explained below, we find that the objectives and requirements of Section 309(j) of the
Act,* which the Commission must consider in designing competitive bidding systems, authorize the
Commission to grant bidding credits targeted specifically to entities that commit to bringing much
needed wireless telecommunications services to tribal lands.* Section 309(j)(3) directs the Commission
to design bidding systems that promote the objectives of Section 1 of the Act, which requires the
Commission to ensure the rapid and efficient deployment of wire and radio communications “to all the
people of the United States.” The bidding credits that we adopt herein further this essential purpose of
the Act by promoting the deployment of service on tribal lands, which have some of the lowest U.S.
telephone service penetration rates. In addition, by fostering the provision of service to such areas,
which are often rural, the bidding credits further the objective of Section 309(j)(3)(A) to ensure “the
development and rapid deployment of new technologies, products, and services for the benefit of the
public, including those residing in rural areas . . . .”™ We also further the objective of Section
309())(3)(D) of promoting “efficient and intensive use of the electromagnetic spectrum,”™' because such
bidding credits will encourage carriers to provide service on clearly underutilized spectrum on tribal
lands. We find that the congressional objectives, noted above, will be served by the Commission
awarding bidding credits designed to ensure that individuals residing on tribal lands are afforded access
to wireless services. This is especially so in light of the substantial number of individuals residing on
tribal lands that lack access to even basic communications services, let alone more advanced services
such as PCS.

*® White Mountain Apache Tribe v. Bracker. 448 U.S. 136, 140 (1980). quoting United States v. Mazurie, 419 U.S.
544, 557 (1975). Under the tribal sovereignty doctrine, “Indian tribes are unique aggregations possessing
attributes of sovereignty over both their members and their territory,” McClanahan v. Arizona State Tax Commn,
441 U.S. 164, 173 (1973), quoting United States v. Kagama, 118 U.S. 375, 381-382 (1886), and have retained “a
semi-independent position . . . not as States, not as nations, . . . but as a separate people with the power of
regulating their internal and social relations . . . .” Id.

347 U.S.C. §§ 309(G)(3) & (4).

3% See also 47 U.S.C. § 154(i) (authorizing the Commission to "perform any and all acts, make such rules and
regulations, and issue such orders, not inconsistent with this Act, as may be necessary in the execution of its
functions”) and 47 U.S.C. § 303(r) (authorizing the Commission to "[m]ake such rules and regulations and
prescribe such restrictions and conditions, not inconsistent with law, as may be necessary to carry out the
provisions of this Act").

¥ 47U.S.C. § 151.
© Id § 309()(3)A).
Y 1d§ 309G)(3)(D).




Federal Communications Commission FCC 00-209

19. Section 309(j)(4) directs the Commission to prescribe regulations to further the objective:
enumerated in Section 309())(3). Congress intended that Section 309(j)}(4) would provide the
Commission “flexibility to utilize any combination of techniques that would serve the public interest.”
We find that targeted bidding credits will serve the public interest because they will encourage
participation in auctions by those businesses, both tribal and non-tribal, that are most likely to be
interested in and capable of serving tribal lands. We note that Section 309(j}(4)(D) provides that the
Commission may award bidding preferences to ensure that small businesses, rural telephone companies,
and businesses owned by members of minority groups and women participate in spectrum auctions.
There is no indication in Section 309(j)(4)(D) or in its legislative history, however, that the
Commission’s authority to award bidding preferences is limited to such entities. To the contrary, Section
309(j)(4) provides examples of the mechanisms that the Commission may employ in serving the key
objectives enumerated in Section 309(3)(3).

20. Further, we find that our mandate set forth in Section 706(A) of the Act, to “encourage the
deployment on a reasonable and timely basis of advanced telecommunications capability to all
Americans . . . by utilizing . . . regulating methods that remove barriers to infrastructure investment,”*
will be served by bidding credits designed to remove or reduce economic barriers to infrastructure
investment on tribal lands. Our finding is confirmed by the legislative history of this provision, which
provides that this mandate may be met by “provid[ing] the proper incentives for infrastructure
investment.”*

21. Finally, we note that Section 309(j)(4)(B) of the Act directs the Commission to “include
performance requirements, such as appropriate deadlines and penalties for performance failures, to
ensure prompt delivery of service to rural areas . . . and to promote investment in and rapid deployment
of new technologies and services,”™ and provides the Commission authority to condition the bidding
credits on certain performance requirements that we adopt below.

3. Qualifications to Obtain Bidding Credit

22. This bidding credit is available to any winning bidder in a future auction that commits to
deploy facilities to serve qualifying tribal lands. We define “qualifying tribal land” as a federally-
recognized tribal area that has a telephone penetration rate equal to or less than 70 percent, which is
equivalent to 75 percent of the average nationwide telephone penetration rate (94 percent). We agree
with NTCA that limiting the bidding credit in this manner will ensure that credits are targeted to those
tribal communities with the greatest need for access to telecommunications service.”” Further, we
conclude that targeting the initiatives adopted herein to these communities is most consistent with the
public interest. We recognize that there are non-tribal areas with penetration rates below the national
average. However, penetration rates for most non-tribal lands are significantly higher than those for
most tribal lands, and virtually all non-tribal areas have a telephone penetration rate of 70 percent or
higher** Therefore, we conclude that it is appropriate to limit our bidding credit program at this time to

“H.R.Rep. No. 111, 103" Cong., 1 Sess. 1993, at 255.
$47US.C.§157n.

* H.R. Rep. No. 458, 104th Cong., 2" Sess. 1996, at 210.
*1d., § 309()(4)(B).

*"NTCA Comments at 11-12,

“® For example, in the two states with the lowest average statewide penetration rates, New Mexico (86.7%) and
Missigsippi (87.2%), only two of the states’ 115 counties, McKinley County, New Mexico (which is largely
comprised of tribal land) and Tunica County, Mississippi, had penetration rates below 70%. See 1990 U.S.
(continued....)
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qualifying tribal lands. We seek comment, however, in the Further Notice on the possibility of
expanding bidding credits to cover both tribal and non-tribal areas with higher penetration rates.*

4. Calculation Method and Credit Amount

23. Commenters differ on the appropriate method for calculating the bidding credit.
The Small Business Administration (SBA) supports tying the credit amount to the applicant’s size and
commitment to providing service.” Salt River Pima-Maricopa (Salt River) supports basing the credit
amount on the pro-rata share of the unserved population as compared to the population of the entire
service area and, further, tying it to infrastructure investment.”’ Other commenters, however, oppose
tying bidding credits to infrastructure investment. RTG argues this approach would not significantly
alter the economic realities of providing service to tribal areas.”” Motorola contends that it would result
in the deployment of service only to heavily populated tribal lands.” Titan Wireless avers it would
constrain the use of funds and instead recommends that the bidding credit be a discount equal to the
highest credit available to designated entities in the relevant auction.™

24. We agree with commenters that the bidding credit amount should be tied to the level of
infrastructure investment in qualifying tribal lands.* Tying the credit to infrastructure investment
provides a correlation between the financial commitment made by the carrier to the deployment of
facilities and the financial benefit derived in the auction. We also conclude that the approximate
coverage area of a transmitter and size of the tribal area should be considered in determining the credit
amount, because the cost of deploying wireless infrastructure is tied to the amount of area covered by the

system.

25. Accordingly, based on the foregoing factors, we adopt the following methodology for
calculating the credit amount. A winning bidder may receive a $300,000 credit for up to the first 200
square miles (518 square kilometers) of qualifying tribal land within its license area. In instances where
qualifying tribal lands within a license area exceed 200 square miles (518 kilometers), a winning bidder
may receive an additional $1500 per square mile (2.59 square kilometer), or $300,000 for each additional
200 square miles (518 square kilometers).”* All credits will be subject to a maximum limit based on the
gross bid amount for the license for which the credit is sought. Where the gross bid amount is $1 million
or less, the cap will be 50 percent of the gross bid. Where the gross bid amount is greater than $1 million
and equal to or less than $2 million, the cap will be $500,000. Finally, where the gross bid amount

(Continued from previous page)
Census Data, Database C90STF3A State—County, Tenure by Telephone in Housing Unit
<http.venus.census.gov/cdrom/100kup/959797808 and New Mexico, 1959881091>.

9 See Section IV.A., infra.

**U.S. SBA Comments at 2-3.

*! Salt River Pima-Maricopa Comments at 17-18.
** RTG Comments at 9.

% Motorola Comments at 8

** Titan Wireless Comments at 6.

% Salt River Pima-Maricopa Comments at 17-18.

% For example, if a winning bidder has a total of 300 square miles of qualifying tribal lands within its license area,
it may receive a maximum tribal land bidding credit of $450,000 ($300,000 + (31500 *100)).

10
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exceeds $2 million, the cap will be 25 percent of the gross bid.”

26. The $300,000 figure represents our rough estimate of the approximate infrastructure costs
(including site acquisition, tower construction, and equipment costs) for a representative tower facility.”
We recognize that there may be instances where such costs are more or less than $300,000, particularly
due to differences in tower height, topography and the wireless technology employed. We find,
however, that for purposes of administrative simplicity, a single cost figure representing the approximate
cost of a tower facility should be used as a proxy for infrastructure costs, and conclude that $300,000 is a
reasonable estimate. The 200 square miles figure represents a rough estimate of the coverage area of a
representative tower facility in a flat, rural area. We conclude that a tower facility operating at
permissible power levels under our rules® could cover 200 or more square miles in a relatively flat,
sparsely populated area. We recognize that the coverage could vary significantly depending on antenna
height, population density and topography. Nonetheless, we find that 200 square miles (518 square
kilometers) is a reasonable estimate of a tower’s coverage area in a sparsely populated, relatively flat
rural area.

27. We acknowledge that our bidding credit formula is inexact, and that carriers’ actual
infrastructure costs may be higher or lower than the credit amount. We find, however, that a more precise
formula that attempts to calculate infrastructure costs and coverage on a case-by-case basis would prove
overly burdensome to the Commission and carriers alike. Our formula represents a simple. objective,
and reliable method of calculating the credit. It allows carriers to recoup a significant portion of their
infrastructure costs for serving tribal areas, prevents windfalls, and ensures administrative simplicity.
Further, we believe the credit provides a financial incentive for carriers to deploy wireless facilities more
efficiently. We reject Salt River’s proposal to base the credit on population coverage because, in most
cases. the tribal population in comparison to the total population of the license area is very small. Thus a
credit amount based on the pro-rata share of the unserved population compared to the total service area
would be negligible, which would minimize the incentive to serve tribal areas.

28. In addition, we find that imposing a maximum limit on the credits a winning bidder may
receive will ensure that bidding credits under this program will not rise to a level that causes distortion of
the market mechanisms on which licensing by auction is based. The caps we impose are based on the
gross amount of the license for which the credit is sought. For license areas where the gross bid amount
exceeds $2 million, we impose a 25 percent cap. which will permit bidders to recover a substantial
portion of their infrastructure costs, and provide a considerable incentive to serve tribal lands. We

*7 For example, if a winning bidder has a total of 300 square miles of qualifying tribal land within its license area,
and the gross bid amount for its license is $800.000, the winning bidder could receive a maximum credit of
$400.000 (50% cap triggered). However, if the gross bid amount for the license is $1.5 million, the winning
bidder could receive a credit of $450,000 ($500,000 cap is not triggered).

** Industry reports indicate that a 200-foot tower could cost $262,000 to construct. This figure includes land,
zoning, utility, tower construction, personnel, enclosure construction, administrative and insurance costs, See
Fryer's Market Analysis 99, at 32 (1999). In addition, we estimate that average equipment costs, including
receiving, transmitting, and locating antennas, coaxial cable and a microwave dish, would approximate $40,000.

* See. for example, our effective radiated power limits for cellular, 47 C.F.R. §22.913, and power limits for
broadband PCS, 47 C.F.R. §24.232.

%47 C.F.R. § 1.925.
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impose a higher cap, 50 percent, for license areas where the gross bid amount is $1 million or less. We
are concerned that a 25 percent cap, in these instances, would significantly limit the infrastructure costs a
winning bidder could recover, thus reducing the incentive to serve tribal areas in lesser-value markets.
We find that a 50 percent cap would allow for a meaningful recovery of infrastructure costs, while
precluding a level of recovery that would exceed or approximate the value of the license. For license
areas where the gross bid is greater than $1 million and equal to or less than $2 million, we impose a cap
of $500,000, which in effect produces a sliding percentage cap from 50 percent to 25 percent.

29. Pursuant to Section 1.925 of our rules, we will entertain waiver requests for a higher credit
where an applicant demonstrates that its infrastructure costs exceed the available credit under the
formula.” Such waiver requests, however, will be subject to the percentage cap on credits described
above, and we will not grant waivers in excess of the applicable cap. Applicants seeking such relief must
also make a detailed showing of their projected infrastructure costs, including a certification by an
independent auditor that the estimated costs are reasonable. Pending the disposition of the waiver
request, we will not grant a license for any market for which a waiver is sought. Moreover, applicants
granted the requested relief must comply with additional certification requirements, as set forth in

Section I111.B.6.

30. Applicants who qualify for the tribal lands bidding credit may obtain this credit in addition
to any other generally available bidding credit for which they are eligible. For example, small business
applicants who also qualify for the tribal lands bidding credit may receive both a small business bidding
credit and a tribal lands bidding credit for a particular market. Thus, in some instances, the cumulative
bidding credit available to a small business winning bidder in a particular market may exceed 50 percent.

s. Application Procedures To Obtain Bidding Credit

31. Tribal land bidding credits will be awarded in accordance with the following procedures.
First, a winning bidder that wishes to obtain the credit in a particular market must indicate on its long
form application (Form 601) that it intends to serve qualifyving tribal lands in that market. We will not
allow bidders to provide such notice of intent at the short-form stage. because tribal authorities likely
will be reluctant to negotiate with carriers until the winning bidder for the market is identified.** The
bidding credit will not affect the amount of the applicant’s down payment, which will continue to be
based on the net high bid amount (gross bid less any small business bidding credit). After the down
payment is made, the tribal land bidding credit will be subtracted from the net high bid amount to

calculate a final net bid amount.

32. Following the long form filing date, the applicant will have 90 calendar days to amend its
long-form application and provide certification from the tribal government(s) that: (1) it will allow the
bidder to site facilities and provide service on its tribal land(s), in accordance with our rules; (2) it has
not and will not enter into an exclusive contract with the applicant precluding entry by other carriers, and
will not unreasonably discriminate against any carrier; and (3) its tribal land is a qualifying tribal land as
defined in our rules, i.e., areas that have a telephone penetration rate at or below 70 percent. This
certification requirement does not preclude tribal governments from negotiating additional reasonable
terms and conditions with carriers, but rather establishes a commitment by the tribal government to allow
multiple entry and to ensure that carriers meet their commitments to deliver service to the tribal area. In
addition, at the conclusion of the 90-day period, the applicant must amend its long-form application to

** This does not preclude bidders from entering into discussions with tribal authorities prior to the commencement
of the auction. Such discussions are also permissible during the auction unless the parties are eligible to bid
against one another and have not disclosed a pre-auction agreement in accordance with the auction anti-collusion
rules. See 47 C.F.R. § 1.2105(c).
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file a certification that it will comply with the bidding credit buildout requirements described in Section
[IL.B.6, and that it will consult with the tribal government regarding the siting of facilities and
deployment of service on the tribal land.

33. Upon Commission receipt of these certifications, the bidding credit will be awarded and the
applicant will make payment of the final net adjusted bid amount. The final net adjusted bid amount will
be calculated as follows: (1) For applicants who are not entitled to small business bidding credits, the
final net adjusted bid amount will be the gross high bid, less the tribal land bidding credit; (2) For
applicants who are entitled to a small business bidding credit, the final net adjusted bid amount will be
the net high bid (i.e. the gross high bid less the small business bidding credit) less the tribal land bidding
credit.* If the required certifications are not provided at the conclusion of the 90-day period, the bidding
credit will be cancelled and the applicant will be required to pay the balance on the original gross bid
amount (or net high bid amount) to obtain the license.

6. Performance Requirements

34. Only a few entities commented on measures we should take to ensure that applicants
awarded bidding credits actually deploy facilities and provide service to tribal lands. Salt River suggests
that we (1) require service terms and conditions to be included in the agreement between the tribal
government and the applicant, and (2) condition the license on the bidder complying with the terms and
conditions in the agreement. Licensees that fail to comply with the terms of the agreement, Salt River
argues. should forfeit the credit pursuant to our unjust enrichment rules, and the portion of the license
area covering the tribal lands should be involuntarily partitioned to the tribal government.®” Titan
Wireless suggests that imposing a buildout schedule is the best way to ensure deployment of service to
tribal lancs, and recommends that we use the same mechanism and criteria we employ in determining
whether a DE has provided sufficient service in the case of DE-to-non-DE license transfers.*

35. We agree with commenters that performance requirements are necessary to ensure that
carriers satisfy the conditions attached to the bidding credit. We also note that Section 309(j)(4)(B) of the
Act directs the Commission to “include performance requirements, such as appropriate deadlines and
penalties for performance failures, to ensure prompt delivery of service to rural areas . . . and to promote
investment in and rapid deployment of new technologies and services.” Therefore, we will condition
award of the credit on the licensee constructing and operating its system to cover 75 percent of the

® The following examples demonstrate how the tribal land bidding credits are calculated and applied. In both
instances, assume the gross high bid at the auction was $3 million and that the applicant was granted a 25% tribal
land bidding credit. Example 1: Applicant is not entitled to a small business bidding credit. The down payment
due after the close of the auction would be $600.000 (20% of the $3 million gross high bid.) The final net adjusted
bid amount payment, prior to the application of the tribal land bidding credit, would be $2,400,000. The actual final
net adjusted bid payment is $1,650,000 calculated as follows: the gross high bid of $3 million, less the down
payment of $600,000 and less the tribal bidding credit of $750.000 (25% times the gross high bid of $3 million).
Example 2: Applicant is entitled to a small business bidding credit of 25% and a tribal land bidding credit of 25%.
The gross high bid is $3 million and the net high bid after the 25% small business bidding credit is $2,250,000. The
down payment due after the close of the auction is $450,000 (20% of the $2,250.000 net high bid.) The final net
adjusted bid amount, prior to the application of the tribal land bidding credit, would be $1,800.000. The actual final
net adjusted bid amount is $1,050,000 calculated as follows: the net high bid of $2,250,000, less the down payment
0f $450,000 and less the tribal bidding credit of $750,000 (25% times the gross high bid of $3 million).

®” Salt River Pima-Maricopa Comments at 18.
*® Titan Wireless Comments at 7.

47 U.S.C. § 309G)(4)(B).
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population™ of the qualifying tribal land within three years of the grant of the license.”” We recognize
that this buildout requirement is more stringent than those imposed under out current rules. However,
the requirement is imposed only on carriers that choose to obtain the bidding credit. We find that the
public interest will be served by this accelerated buildout requirement for tribal lands, because it ensures
that: (1) only entities making a serious commitment to serving tribal lands will receive bidding credits;
and (2) telecommunications services will be rapidly deployed to unserved tribal areas. Moreover,
buildout of tribal areas to meet the credit requirements may also be counted towards compliance with
construction or coverage requirements generally applicable to the license for which the credit is received.

36. We recognize that requiring buildout on qualifying tribal lands as a condition of the bidding
credit does not guarantee that individuals in those areas will actually use the service that is offered.
Thus, award of the credit alone may not immediately result in increased telephone penetration.
Nevertheless, we believe that the bidding credits we adopt here, coupled with the Lifeline Assistance and
Lifeline Connection Assistance measures we adopt in the companion Universal Service Order, should
prove a powerful tool for increasing penetration levels in the neediest tribal areas.

37. In order to verify compliance with the tribal buildout requirement, we will require licensees
to file a notification of construction (FCC Form 601, Schedule K) at the conclusion of the three-year
buildout period that they have met the 75 percent buildout requirement on the tribal lands for which the
credit was awarded.” If the licensee fails to comply with these conditions, it will be required to repay the
bidding credit plus interest” thirty (30) days after the conclusion of the buildout period. Failure to repay
this amount will result in automatic cancellation of the licensee’s license. Licensees granted a higher
credit pursuant to a waiver must also file a certification that the credit amount was spent on infrastructure
to provide wireless coverage to qualifving tribal lands. This certification should include a final report
prepared by an independent auditor retained by the licensee,” verifying that the infrastructure costs are
reasonable to comply with our buildout requirements.” If the credit amount obtained by waiver exceeds
the infrastructure costs of providing service to a qualifying tribal land, the licensee must pay the
difference between the credit amount and the infrastructure costs.

38. We do not agree with Salt River that a licensee who fails to meet its buildout obligations
should also be required to involuntarily partition the portion of their license area covering the qualifying
tribal lands to the tribal authority. We find that the penalties we impose for failure to comply with our
performance requirements are adequate to ensure that carriers satisfy our conditions. Further, as

“ Population figures should be based on the most recent available United States Census Data.

" We note that tribal authorities may negotiate with licensees for a higher coverage requirement and/or a more
expedited buildout period. Any such agreement wili not alter the buildout and coverage conditions applicable to
the bidding credit, however.

™ In the event a licensee transfers or assigns the license pursuant to Section 1.2111 of our rules, the transferee or
assignee must satisfy the foregoing performance requirements. 47 C.F.R. § 1.2112.

” The interest will be based on the rate for ten year U.S. treasury obligations applicable on the date the license is
granted.

7 The auditor is required to conduct a “compliance attestation” for this certification. The Commission’s rules
already require independent auditors to use generally accepted auditing standards (GAAS) for conducting audits
of an incumbent LEC’s compliance with our accounting safeguards. 47 C.F.R. § 64.904(a).

™ The independent auditor will conduct this examination using the “examination engagement” method. See
American Inst. Of Certified Pub. Accountants, COMPLIANCE ATTESTATION, AT § 500.27; ATTESTATION
ENGAGEMENTS, AT § 100.53 (noting that an examination engagement is used to reduce the attestation risk to a
low level).
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discussed more fully in Section I11.D.3, infra, we do not favor creating licensing areas comprised solely
of tribal areas.

C. Operational and Licensing Rules

39. In the Notice, we sought comment on amending certain operational and licensing rules to
encourage extension of service to tribal lands. Specifically, we sought comment on: (1) establishing
flexible buildout requirements for carriers serving tribal lands; (2) relaxing antenna height, transmitter
power limitations, and other operational rules for carriers serving tribal lands; (3) allowing licensees in
certain private (non-CMRS) services to provide basic telephone service to tribal lands; and (4) waiving
regulations to promote the deployment of satellite technology to tribal lands.™ As discussed below, we
generally conclude that across-the-board changes to these rules are unnecessary to further the goals of
this proceeding. Instead, we believe that parties should seek waivers of specific rules or file other
requests for regulatory relief in instances where greater flexibility than the rules allow would facilitate
the provision of service to tribal lands. We strongly encourage parties to file such requests where needed,
and delegate authority to the Wireless Telecommunications Bureau and the International Bureau to
consider these waivers as they apply to terrestrial wireless and satellite-based services, respectively.
Parties seeking a waiver are encouraged to provide evidence of an agreement with tribal authorities that
includes a commitment to serve the tribal lands.

1. Buildout Requirements

40. Background. The Commission has developed a variety of rules in wireless services that
govern the obligation of licensees to construct and operate their facilities to serve an area. These buildout
rules reflect several approaches that match a type of license to a specific buildout requirement.” In
certain services (e.g., broadband PCS), carriers must meet specific population coverage requirements. In
other services (e.g., LMDS), licensees have the alternative of meeting such coverage requirements or
providing “substantial service,” which gives licensees an added degree of flexibility in determining the
most efficient use of their spectrum. Because most carriers meet these buildout requirements by initially
building out urban and suburban markets, rather than more sparsely populated areas, we sought comment
in the Notice on whether to relax buildout requirements for licensees who focus their early buildout
efforts on tribal lands and other unserved areas.™

41. Discussion. The Commission’s buildout requirements generally provide licensees with
flexibility to determine the nature and scope of their system deployment and do not require licensees to

™ Notice 19 17-40. We also sought comment on whether to lift transfer restrictions on designated entities. We do
not address this issue in this Order.

7" Site-based licenses typically come with a requirement to construct and commence operations by a date certain.
For example, maritime public fixed stations must begin providing service within one year. See 47 C.F.R. §
80.49(b).

Geographic area licenses for mobile services require that service be provided to a certain percentage of the
population or of the geographic area encompassed by the license within a specified time. For example, 30 MHz
PCS licensees must make service available to one-third of the population in their licensed area within five years
and two-thirds of the population in their licensed areas within ten years. See 47 C.F.R. § 24.203.

Some services have a requirement tha